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(©") er4et r2grienitfit ] AHM-EXCUS-001-APP-306/2023-24 and
Order-In -Appeal and date 15.03.2024
q1Ra f@a17rt/ $fl rad @a, argaa (orfen)(if) Passed By Shri Gyan Chand Jain, Commissioner (Appeals)

('cf) srlah a61 fa#tar 20.03.2024bate of Issue
Arising out of Order-In-Original No. 13/WS08/AC/KSZ/2022-23 dated

(e) 06.04.2023 passed by The Assistant Commissioner, Central GST, Division VIII,
Ahmedabad South.

3l4jeaaaf aa3jua / M/s Nirmalaben Laxmichand Patadia,
(a) Name and Address of the 5, Chandravati Apartment, B/h Dharnidhar

Derasar, Opp. Prathama Flat,Appellant
Vasna, Ahmedabad

#l? arf zrsf-s2gr a si#tr srramar ? at ag <rark #fa zrnfnfaf aarg mgr
rf@ratRr sftsrrar rteru zlaayammar2, surf at ant a fas gtmar 2
Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

Revision application to Government of India:

(1) arrqra gca sf@fr, 1994 Rt rt sraa fa aar tgmiapt an #t
3T-arr ea rr rca h siasfa galerur 3rear srlRa,a Tar, fa tiara, u+a far,
tft ifs, far{t rar, irai, fact: 110001 #t Rt «Rt fgu:.

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -

In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course
of processing of the goods in a warehouse or in storage whether in a fac ·
warehouse.

(a) rah arg Raft zu47kr t faffaa l=!Tc,J' "9"""{ <ffmt k faf4fat 3uz#tr
3qraa grabRazmar?hag f#frug arqr Raffa 2
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India. -1

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(r) ifa 5gra ft saraa green @rank fu it sgel hfzmrr #t n&2s# "Q;-?r olR!?T slfl" ~
arr vi fr a gar@a srgn, sf ah rr -crrfta- cf1"~'Rm~ if~~ ('if 2) 1998
nrr 109 rr fig fang rg gt

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2) a4Rd ·qr gea (srfl fa 4 l--1 I ct e11, 2001 fa 9 a siafaffe qua tier <g-8 if ir
4fart it, =sim atRl?T % m ?gr fa featlm eh face-st?gr vi sfta zr±gr # ir-ir
7fail a rr 3fa sear fan star rfgl s+ah rer arat < ml 4e 4hf a siafaT 35-~ if
f.tmfta- RRra tar hah arr €tr-6 arataRt "SITT1 ft2f fgq

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) Rfasa smaaa a arr sgf iau za u# ras? r3am2ats 200/- fl gnat Rt
~ afR \lJW fi(1tJ<cfil--l 1!;cfi arasrar gtt 1000/- ft fl gnatRtsrt

The revision application shall. be accompanied by a fee of Rs.200 /- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

ftr gtcea, ah4hr 3qt« green uiaT cg di cft014~ tm arcft;r :
Appea1 to Custom, Excise, & Service Tax Appellate Tribunal.

(1) ah4tr aaraa gra zf@fa, 1944 ft arr 35-40/35-z a siafa:
Under Section 35B/ 35E of CEA, 1944 an appeal lies to:-

(2) 5fa qRb aarr agar k sratar Rt sf, sfhr h trfar gr«a, a{ta
3grad grca viarafa =znnf@2aw (fez) RR7 ufnr 2fa ffea, galar 2a 'l--11cTT,

cit§l--1101 ™· 3ffRc!T , fTrnn.-iP1<, 6JQl--l~1cit1~-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand/
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector Ja·f~&
place where the bench of the Tribunal is situated. ~-1j{\-:i"'~ c•-•··~, ,:tta.,
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(3) zf?<gr i #&gsit nr targt z r@aq tar a fv fl mr pna sfin
±sr far star afe zr as a gt gg ft f far 4€t mrf aaa af rnf@fa sRa
~cfr "Q,cn7fln a)war #t ca saa fut sat i I

In case of the order covers a number of order-in-Original, fee for each O.I.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100 /- for each.

(4) .-4141~14 ~ 3lfo'~ 1970 ~~ fi1SJ"'1fmr fr srg4ft -1 # siafa faffa fau sgarz re
sraa zrper?gr rznf@?fa ffa f@latamgr# q2ta Rt ua 7Ra s6.50 t?f" cfiT r4141C14
gen fem arr ztr arfeqt

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

u
(5) ~ ~~mr +=fT1fC1T c!?i frlli';j ot# ar fail Rt st sft na srafa faat star ? sit mm
[ca, hr3grar grceav aata srfffi 4 "4T471~ (c:fi I 4 If¾ fen)rr, 19 82 it~ ~I

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) flar gr«a, #hr3arr gr«as viara zflr zntfeaw (fez) v #fa sf)at amt
it c:fii:lolll-li~I (Demand) -q;ci" cl:s (Penalty) cfiT 10% pf snar aar sf@af ? zraif#, sf@eaa qf snr
10 c:fi'&~ ~I (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#4trsqra green sit hara a siafa, gr@gr 4ar Rt iT (Duty Demanded)I

( 1) ~ (Section) 1 lD %~ Rmfta- "{"ITT'r;
(2) far+raalfz ft a@r;
(3) aa fezfit hfr 6 hazeraf

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, "Duty demanded" shall include:

(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) srsgr 4faaft 7f@2rawr aaa szf gca srzrar grca au fa cf Iea zt at "l-Jl1T fcn-Q; ~
gen#10% gratr r sir azi haaawe [ cf IRct gt aa ave#10% ratT# \!fT tfc:ficIT ~1
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In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are i · ute,

h al al · · d' " rra wor penalty, w ere pen ty one 1s m 1spute. · m,·
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F No. GAPPL/COM/STP/4275/2023

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Nirmalaben

Laxmichand Patadia, 5, Chandravati Apartment, B/h Dharnidhar

Derasar, Opp. Prathama Flat, Vasna, Ahmedabad(hereinafter referred

to as "the Appellant") against Order-in-Original No.
A

13/WS08/AC/KSZ/2022-23 dated 06.04.2023 (hereinafter referred to

as "the impugned order") passed by the Assistant Commissioner,

Central GST, Division VIII, Ahmedabad South (hereinafter referred to

as "the adjudicating authority").

2. Briefly stated, the facts of the case are that the Appellant are

holding PAN No. AQWPP8140L. On scrutiny of the data received from

the Central Board of Direct Taxes (CBDT) for the FY 2014-15, it was

noticed that the Appellant had earned an income of Rs. 17,01,146/

during the FY 2014-15, which was reflected under the heads "Sales /

Gross Receipts from Services (Value from ITR)" filed with the Income

Tax department. Accordingly, it appeared that the Appellant had

earned the said substantial income by way of providing taxable

services but had neither obtained Service Tax registration nor paid the

applicable service tax thereon. The Appellant were called upon to

submit copies of required documents for assessment for the said

period. However, the Appellant had not responded to the letters issued

by the department.

2.1 Subsequently, the Appellant were issued Show Cause Notice

wherein:

a) Demand and recover an amount of Rs. 2,10,261/- under proviso

to Sub Section ( 1) of Section 73 of the Act along with interest

under section 75 of the Finance Act 1994 (hereinafter referred to
as 'the Act').

b) Impose penalty under the provisions of Section 77(1) 77(2), and
78 of the Act.

2.2 The Show Cause Notice was adjudicated vide the im · -

by the adjudicating authority wherein:

Page4
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F No. GAPPL/COM/STP/4275/2023

a) The demand of servce tax amounting to Rs. 2,10,261/- was

confirmed under section 73(1) of the Act by invoking extended

period of 5 years along with interest under section 75 of the Act.

b) Penalty amounting to Rs. 2,10,261/- was imposed under 78 of

the Act.

c) Penalty of Rs. 10,000/- was imposed on the appellant under

Section 77 ( 1) of the Act.

d) Penalty of Rs. 10,000/- was imposed on the appellant under

section 77(2) of the Act.

3. Being aggrieved with the impugned order passed by the

adjudicating authority, the Appellant have preferred the present

appeal, inter alia, on the following grounds:

► As per Entry no. 30(ii) (b) of Notification No. 25/2012-Service Tax

dated 20th June 2012, as amended, the assessee was involved in

carrying out an intermediate production process as job work in

relation to cut and polished diamonds and gemstones, or plain

and studded jewelry of gold and other precious metals. These

services are exempted under the negative list.

► The assessing officer has erroneously classified the nature of

service as "Service sector Transporters" based on the ITR, which

is not acceptable. The assessee is primarily engaged in the

business activities of job work of gold and silver jewelry.

► The appellant submit the copy of the ledger along with

certificates/ declarations from debtors for whom the assessee has

worked during the F.Y., as evidence of the nature of services

provided.

}> As per the aforementioned Entry no. 30(ii)(b) of Notification No.

25/2012-Service Tax, the services provided by the assessee,

which involve an intermediate production process as job work for

jewelry, are exempted under the negative list.

Page 5



F No. GAPPL/COM/STP/4275/2023

► Levying service tax on services covered under the negative list, as

mentioned in the notification, is not tenable as per the

prov1s1ons.

4. Personal hearing mn the case was held on 13.03.2024. Shri

Nimesh R. Hariya, Chartered Accountant appeared for PH on behalf of

the appellant. He informed that the client is job-worker in diamond

and gold sector. Hence, she is not liable for service tax as per sr. no.

30 of the Notification No. 25/2012.

4.1 The appellant submitted copy of (1) confirmation letter issued

from Swarn Shilp and K B Zaveri, (2) Copy of Form 26AS for FY.

2014-15, (3) Copy of Income Tax Return for FY. 2014-15 and (4) Copy

of P & L Account and Balance Sheet.

7. I have gone through the facts of the case, submissions made in

the Appeal Memorandum and the material available on records. It is

observed from the records that the present appeal was filed by the

appellant on 23.08.2023 against the impugned order dated

06.04.2023 and received by the appellant on 06.04.2023. It is

observed that the Appeals preferred before the Commissioner

(Appeals) are governed by the provisions of Section 85 of the Finance

Act, 1994. The relevant portion of the said section is reproduced

below:
"(3A) An appeal shall be presented within two months from the date of
receipt ofthe decision or order ofsuch adjudicating authority, made on
and after the Finance Bill, 2012 received the assent of the President,
relating to service tax, interest orpenalty under this Chapter:

Provided that the Commissioner ofCentral Excise (Appeals) may, if he
is satisfied that the appellant was prevented by sufficient cause from
presenting the appeal within the aforesaid period oftwo months, allow
it to bepresented within afurtherperiod ofone month."

7 .1 In terms of Section 85 of the Finance Act, 1994, an appeal before

the Commissioner (Appeals) is to be filed within a period of two

months from the receipt of the order being appealed. Further, the

prov1so to Section 85 (3A) of the Finance Act, 1994 allows the

Commissioner (Appeals) to condone delay and allow a further period of

one month, beyond the two month allowed for filing .~pin terms
of Section 85 (3A) of the Finance Act, 1994.

1
m)
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FNo. GAPPL/COM/STP/4275/2023

8. In the instant case, the impugned order dated 06.04.2023

admittedly received by the appellant on 06.04.2023. Therefore, the

period of two months for filing the appeal before the Commissioner

(Appeals) ended on 06.06.2023. The further period of one month,

which the Commissioner (Appeals) is empowered to condone for filing

appeal ended on 06.07.2023. Therefore, the present appeal was filed

by the appellant on 28.08.2023 is, therefore, filed beyond the

Condonable period of one month as prescribed in terms of Section 85

of the Finance Act, 1994 and is time barred.

8.1 My above view also finds support from the judgment of the

Hon'ble Tribunal, Ahmedabad in the case of Zenith Rubber Pvt. Ltd.

Vs. Commissioner of Central Excise and Service Tax, Ahmedabad 

2014 (12) TMI 1215 - CESTAT, Ahmedabad. In the said case, the

Hon'ble Tribunal had held that :

5. I is clear from the above provisions of Section 85(3A) of the
Finance Act, 1994 that Commissioner (Appeals) is empowered to
condone the delay for a further period of one month. The Hon'ble
Supreme Court in the case of Singh Enterprises (supra) held that
Commissioner {Appeals) has no power to condone the delay beyond
the prescribed period. In our considered view) Commissioner (Appeals)
rightly rejected the appealfollowing the statutory provisions ofthe Act.
So, we do not find any reasons to interfere in the impugned order.
Accordingly, we reject the appealfiled by the appellant."

9. In view of the above discussions and following the judgment of

the Hon'ble Tribunal, supra, I do not find this a fit case for exercising

the powers conferred vide Section 85 (3A) of the Finance Act, 1994.

Therefore, I reject the appeal filed by the appellant on the grounds of

limitation.

10. or@laaafrt af a6l n{ er#laat Razrt 3ql#a ala fau star?
The appeal filed by the appellant stands disposed off in above

terms.

Dated: I.
I

I
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To
M/ s. Nirmalaben Laxmichand Patadia,
5, Chandravati Apartment,
B/h Dharnidhar Derasar,
Opp. Prathama Flat, Vasna,
Ahmedabad
Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2)
3) The Deputy/Assistant

Ahmedabad South

Commissioner, CGST, Division VIII,

The Principal Commissioner, CGST, Ahmedabad South

4) The Supdt.(Systems) Appeals Ahmedabad, with a request to upload

on Website,

5 Guard File

6) PA file
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